reasonable likelihood that the hazard contributed to will result
in an event in which there is an injury," U.S. Steel Mining Co.,
6 FMSHRC 1834, 1836 (August 1984), and also emphasized_that, in
accordance with the language of section 104(d)(l), it is the
contribution of a violation to the cause and effect of a hazard
that must be S & S.  See 6 FMSHRC at 1836.

It has previously been determined that a violation occurred,
that the failure to maintain the track in a safe manner contri-
buted to the cause and effect of a safety hazard, i.e., a
derailment accident, that it was likely that such derailments
would result in injuries, and that there was at least a reason-
able likelihood that such injuries would be of a reasonably
serious nature or fatal.  The record indicates several injuries,
including a severed finger, which resulted, directly or in-
directly, from derailments in the past.  The fact that more
serious injuries - or fatalities - have so far been avoided is
fortunate/ but not determinative.  Secretary v. Ozark Mahoning

Company, 8 FMSHRC _____, Docket No. LAKE 84-96-M, (decided

February 28, 1986).  See also Secretary v. U.S. Steel MiningCo.,
Inc., 7 FMSHRC 327, 329 (1985).  It is concluded that the vio-
lation was properly designated S & S.

There remains the determination of an appropriate penalty.
Based on stipulations of record, it is found that the Respondent
is a large gold mine operator (Tr. 221) with a payroll of
approximately 1,350 employees at its mine near Lead, South
Dakota; that a reasonable penalty assessment will not jeopardize
its ability to continue in business; and that upon notification
of the violation it proceeded in good faith to promptly abate the
violative conditions cited (Tr. 8, 9, 93).  The Secretary's
evidence with respect to Respondent's history of violations
reflects 253 violations during the 2-year period prior to the
issuance of the subject citation.  Absent further explication or
characterization thereof in the record, and in view of the mine's
size it is concluded that such is a moderate history of prior
violations and that such mandatory penalty assessment criterion
should provide no basis for increasing the penalty amount
otherwise warranted.  Based on the findings specified above it is
further found that (1) this was a relatively serious violation
and (2) that Respondent's management was aware of the defective
condition of the track at the 2150 level and failed to exercise
reasonable care in not recognizing the hazards posed thereby and
in not maintaining the track in a safe manner.  This constitutes
ordinary negligence.

After weighing these various assessment considerations and
it appearing that Respondent's belief that the various defective
track conditions did not amount to unsafe track was sincerely
advanced, a penalty of $300.00 is found to be appropriate.

504 substantial   under
